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Framework

From to TYPE Resolution

(Location of creation .
. (Location of alleged
which serves as the

. ) infringement)
basis for the rights *)

Real World Real World Regular Regular

Basically, it's a matter of the

contract between users and

Virtual Virtual TYPE 1
platform owners, like EULA
or TOS.

Real Virtual TYPE I Uncertain

Virtual Real TYPE I Id.

For example

If you create the “virtual car” in VW, the location of creation which serves as the basis for the rights

is VW.

If you have TM rights for goods in real world and someone uses its mark for his virtual items without

permission , this is a problem of TYPE 1II.

If you created a “virtual car” which was newly designed and someone manufacture “real vehicles”

which have the same design as a “virtual car” without permission, this is a problem of TYPE III.
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Disputes | Type of
(&Cases) | Rights

TYPE I (V_)V) References

All What is a “virtual world”? 1




Aside from IPR, should “Virtual Properties”
be protected like real or physical
property(e.g. chattels)? For example, if a
platform owner decides to stop VW service
suddenly (based on EULA or TOS which
allows it), you lose data of “virtual
properties”, no matter how you spent time

and money for them. Is that reasonable?

2,3,4,5,6,78,9
10

— Can EULA or TOS state that all
properties should belong to the platform
owner or be disclaimed ? keywords
(1)Unconscionable (2)Public
policy(3)Lockean Labor—desert

11,12,13

— Users spent time, energy, and money to
create their contents. Should these be

protected?

14,15

(case) The Chinese court ordered the
game—maker to restore virtual items of a
player which were stolen by a hacker.(Dec
20, 2003)

(case)The Chinese court in Shanghai said
that Chinese Laws did not recognize virtual
goods(e.g. weapons) as a type of

property.(June 2005)

16

(case)Marc Bragg sued Linden Research,
claiming that Linden defrauded him of $8,000
worth of virtual property.(May 2,2006)
District Court held that one provision in the
TOS, the arbitration clause, was
unconscionable(May 2007). (Settled Oct,
2007)

13

Applicable law depends on Governing Clause of EULA or

TOA




Is it possible that avatars get a right of

privacy?

17

Is it possible that avatars get a right of
publicity?

17

™

Users who regularly conducts sales only in

VR can get a TM right.

18

uc

We can receive protection of unfair

competition law.

17

CR

“Objects” in VW satisfy the requirement for

fixation within a tangible medium.

11,19

Users may get copyrights of their
“characters” because they are depicted

graphically.

11,19,17

— Given the limited tools for character
creation, many of them will likely to fail to
satisfy the level of distinctiveness that

copyright requires.

11

In—game artistic creations are more likely to
receive copyright protection than an avatar's

virtual depiction.

11

Architectural works in VW could also be

protected.

15,19

— Should the “useful article doctrine” be

applied in VR?

15




(case)Kevin Alderman filed a copyright infringement lawsuit
against other resident Volkov Catteneo, and Alderman’ s
lawyer said he plans to subpoena Linden Lab to force it to
disclose Catteneo’ s real-world identity.(July 3th
2007)(Settled)

— Does “virtual bed” deserve copyright
protection in the U.S?- is this object
separable from useful article, physically or

conceptually?

FYI: “Furby” is protected under copyright law in the U.S, but

not in Japan, because we emphasize “aesthetic value” in

Japan.

PA Can we get a business method patent which
includes an “avatar” which is a kind of
program?
(case)the USPTO published a patent application from Apple
titled “Enhancing online shopping atmosphere. A patent filing
by Apple is prompting speculation that the Mac and iPod
maker could be getting ready to open up Apple stores in the
virtual realm—perhaps in Second Life.(April 17, 2008)

DP If you have a design patent (e.g. design of

cars) and someone applies the design to
“virtual” cars without permission in VW, you
cannot exercise the right. Because “virtual”

goods is not an “an article of manufacture”.

TYPE ]I (R_)V) References




All

The question of whether the platform owner
is responsible for contributory infringement
of users’ IP infringement or not is difficult to

answer.

20,18

If you adapt famous peoples’ face to your

avatar, is there any problem?

™

Can there be a TM infringement in VW?

— TM rights are territorial. Can you
exercise TM right which is registered in any

country?

20

— Are there any damages? (only

dilution?)

You may get a TM right which designates
virtual “services”(e.g. .on—line publication of

art, teaching English).

e.g.TM right
Registration
No0.3399258

—(case)Richard Minsky sued Linden
Research etc, claiming that Linden infringed
his TM right “SLART” which designates
“On-line publication of art”.(Aug 14, 2008)

—(case)Linden files petition to cancel
“SLART” TM Registration.(Sep 16, 2008)

Can we get a trademark right which

designates a “virtual goods” directly?

—If you need to get a registered mark for
the purpose of protecting “virtual goods”,

how should we designate “virtual goods”?




—Should designated “goods” be a physical
one? Is this point related to the dispute
whether “virtual goods” should be protected
as physical property or not? For example, if
they should be protected as physical
properties, this conclusion has an affinity for
the idea that “goods” should include “virtual

goods”.

The question of whether the relevant virtual
goods or services are identical or similar to
the goods or services for which the mark is

registered is difficult to answer.

20,21

— For example, virtual world users who
wear Nike apparel in real life would probably
be more likely to purchase such apparel for
their avatars. Thus, even if the products are
very different, it would increase the risk of

association.

18

(FYDIn Japan, if “virtual goods” are
determined to be dissimilar to the designated
real “goods”, there is no infringement without
exception. In that case, you need to use

unfair competition law.

Even if you can hold a registered TM right
which affects virtual world, there remains a
non—use problem. Because the applicant

honestly must intend on using the mark on

designated goods or services.

20

If the “famous” TM right is used without
permission in VW and there is “blurring” or
“tarnishment”, you can exercise the right

because of “dilution”.

18

Which are the ultimate customers, avatars or

real people behind the avatars (=users)?




CR If you created “pictorial art” using graphic
tools in VW, you get the copyright. Then, if
someone wants to adapt it to the “painting”
which is printed on the real paper, they

should have permission.

If you created “choreographic works” using
your avatar in VW, you get the copyright.
Then, if someone wants to use it in their

performance, should they have permission?

TYPEII (V_) R) References

™ If you get a TM right because of the use in | 14,18
only VR under common law TM protection,
can it be enforceable only against uses within

VW?

If avatars create works independent of 17
human input as they gain in intelligence in the
near future, should there be legal protection

for them?
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