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IP & Antitrust

Article 21 of Anti-Monopoly Act
The provisions of this Act do not apply to acts found to

constitute an exercise of rights under the Copyright Act,
Patent Act, Utility Model Act, Design Act or Trademark
Act.

 Collective use of IP
—is not an ordinary use of IP
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Competition Law Perspective

Tackle with unilateral conduct (hold-ups)

Tension with standardization and patent

pools e Qualcomm case (2009~)

e Amendment to IP guidelines(2016)

e Pachinko patent pool case (1997)
e Guidelines on standardization and patent pool (2005)

J
Justification of antitrust application
. FRAND Collective
Essentiality :
declaration use
- BB A B 0 6 5 97 I

Mor1 HAMADA & MATSUMOTO



Il

Innovation and Antitrust

Do not chill innovation by applying
competition laws

* Quick innovation would revive a competitive market
e MySpace/Facebook

e Slow move of competition authority
® Qualcomm case in Japan

Competition law application is necessary for
innovation

* Innovations from competitors are as important as those of tech giants
e Strong players will get even stronger due to indirect network effect

. Can data be duplicated unlike patents ?

* Danger of opportunistic conducts
J Should we tolerate one-year dominance ?

e Utilize competition law enforcement system
o Commitments
. Your Pet Online case
J Private litigations
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Challenges associated with competition law application

Both IP and data are just input for business in the downstream market

Traditional antitrust
YIES

e Leverage market power of

one market in a
neighboring market

e Printer/ ink cartridge
* Microsoft Media Player

Should we take a cautious measures in a
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Antitrust issues in data
era

e Data can be used in various
ways
e Traffic/driving support
service with individual
location data
e Personalized shopping
service with personal data

dvance ? ?




Digital Cartel
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algorithm amount to illegal

Does shared use of
cartel ?
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Thank you for your attention!

Tsuyoshi (Yoshi) Ikeda

Of Counsel

Admitted in Japan, 2003

Osaka Bar Association
Admitted in Japan, 2009

Daiichi Tokyo Bar Association
Admitted in New York and
California, 2009
Languages: Japanese, English

Tsuyoshi Ikeda handles a broad range of issues across
the areas of competition law/antimonopoly law,
mislabeling law, and subcontractor law both domestically
and internationally. He deals with matters related to
antimonopoly law, making use of his experiences working
on the implementation of the leniency system at the Japan
Fair Trade Commission and being involved in onsite
inspections and review cases. Further, he has a wealth of
experience in IP- and tech-related antimonopoly law cases,
including licenses and standardization, from his
experience working in the IP/IT taskforce at the Japan Fair
Trade Commission and working in a leading US law firm
with a track record in IP litigation. Additionally, he is
admitted as an attorney in multiple states in the US and
has served as a speaker at a number of international
conferences.

More recently, he advises many clients on a daily basis on
various mislabeling issues, including matters under
subcontractor law and food labeling; also, he has a wealth
of experience in neighboring fields of competition law,
including bribery regulatory law and international trade law.

He has been selected as one of Japan’s leading lawyers in the
fields of competition law/antimonopoly law by Chambers Asia,
Who’s Who Legal and so on.
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Commission (JFTC) (2005-2007)

University of California, Berkeley, School of Law (LL.M, 2008)
Worked at Kirkland and Ellis LLP Chicago (2008-2009)

Director, Transparency International Japan (TI-J) (2015;
Executive Director from 2016)

Officer, Antirust Committee, International Bar Association (IBA)
(2017-present)

Ikeda & Someya (Oct. 2018- (expected))

tel. 03-6266-8766

tsuyoshi.ikeda@mhmjapan.com

Thank you for your attention. Please do not hesitate to contact me if you have any questions or queries.
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